
’ Int&al Revenue Service 
, 1 - 

T!iLTsyandum 
?Ki;~/llil I 

date: m I 2 lggi 
to: Assistant District Counse:, Newark CC : MA : 7:EW 

Attrb: Killiam F. Ealley 

from’ Chief, Tax Shelter/Partnerships Branch CC:TL:TS/P 

subject:   ----- ----- -------- -------------
------------ ----- -------------- -----ice-TEFRA Issue 

This is in rer;cr.s e to your request for technical advice .> 
regarding the captioned matter dated January 24, 3991. 

K!,at is the effect of the failure to bri,ng a TEFRA 
proceeding for a TEFRA subcllapter S item in   ----- within the three 
year period of I.R.C. f 6229(a), wi.th regard --- -he computation 
of an individual’s NOL carryback to the years   ------,   ------ and 
  ----- under the facts set forth below. Putt an------- ------- is it 
-------ssible to compute, .by reference to I.F..C. S 6214(b), the 
correct carryback loss to an open carryback year (  ------- ev’en if 
the individuals’s loss is partially compcsed of a -------A 
subchapter S corporation loss in the loss year (  ------- and the 
I.R.C. 5 6229(a) statute of limitations has, expir--- without any 
TEFP>. proceeding having been begun for that loss year? 

CONCLUSION 

It is permissible to compute the correct carryback loss to 
an open carrytack year, j,   ----- even if the .loss generating 
the carryback is partially com------- of TEFRA subchaper S items 
and arose in a year, i.e.,   ----- for which the statute of 
limitations under I.R.C. 5 -------a) has expired without any TEFRA 
proceeding having been begun for   ----- However, in determining 
whether or.,not there is an income- ---- deficiency for the 

k 
axpayers ’   ----- taxable year, the potential dieallovance ar,d/or 
djustment --- ---bchapter S items for the taxable year   ----- cannot 

be taken into consideration. 
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The facts, as set forth in your request, are set forth 
below : 

1. This case involves the years   ----- through   ----- 

2. Taxpayers ’   ----- return was timely filed on   ---------- ---
  ----- and is open und--- --mely executed Forms 872 and- ----------
-------stricted). 

3. Taxpayers ’   ----- return was timely filed   ---------- -----
  ----- and is open und--- ---ely executed Forms 872 ----- --------
-------stricted). 

4. Taxpayers’   ----- return was timely filed   ---------- -----
  ----- and is open und--- -- timely executed Forms 87-- ----- --------
-------stricted). 

5 - . Taxpayers’   ----- and   ----- returns were timely filed and 
are open under timely ------uted -------s 872-A(unrestricted). 

6. On or about   --------- --- -------   ----- ---------------- -----
(“ ------) was incorporated.- ------ ----- -- sh-------------- -----
ind----uals) anti filed its ------l --turn for the taxable year 
ending   ------------- ----- ------- as a subchapter S corporation (Form 
11.20s) .-

7. On its   ----- return,   ---- showed a loss of $  -----------
Taxpayer   ----- ------------- share ---   ----- loss (  ---) in ----- ----ount 
of $----------- --------- -----ugh to his -------- Form 1040. 

8. Taxpayers’ Form 1040 for   ----- showed a net loss 
(  ---------- the above subchapter S c--------tion share of loss) of 
$------------

9. No portion   - -h  ---ove l  ---- for   ----- was ca  ---- back 
by the taxpayers to ------- ------- or ------- or --------d.to ------- (a 
loss year). It is n--- ---o---- --- any- -----on was carried ---   -----
or subsequent years. 

. No NBAP or FSAA or other subchapter S corporation 
with regard to   ----’s   ----- year and 

5 6229 (b) (1) or (2-- ---ve ------ 
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11. In a proposed notice of deficiency for   ----- various 
adjustments totalling $  ------------ have been proposed-- One of the 
proposed adjustments inv------- ---- conversion of   -------- from an s 
corporation to a regular C corporation for failure- --- file the 
required election on Form 2553 required by I.R.C. 9 1362. 

12. Your office is making changes to the other proposed 
adjustments that would result in there being no deficiency for 
  ,  even if the   -------- adjustment would be sustained. That is, 
 ---- adjustments -------- -ot overcome the reported loss of $  ----------

DISCUSSION 

The answer to your question involves an issue of statutory 
construction concerning the relationship between I.R.C. 9 6214(b) 
and the TEFRA provisions found at I.R.C. 99 6221 et. seq. As 
such, we must analyze the history and application of these 
statutory provisions. 

Subchapter S Items 

In terms of the relationship between I.R.C. 9 6214(b) and 
the TEFRA provisions, it mu~st first be determined what is or is 
not a subchapter S item. 

Clearly, whether a proper election has been made to be 
treated as a subchapter S corporation under I.R.C. 9 1362 is a 
subchapter S item. =P Telm. Treas. Reg. $5 301, F;733-1T (b) and 
301.6245-IT(a) (7). Additionally, and as a direct result of any 
decision regarding the subchapter S status of a corporation, each 
shareholder’s share of items of income, gain, loss, deduction, or 
credit are considered to be subchapter S items. See Temp. Reo. 
E 301.6245-lT(a) (1) (i). However, after a decision has been made 
regarding (1) the valid status of a corporation as a subchapter S 
corporation and (2) the shareholders’ taxable portion of the 
items of income, gain, loss, etc., any utilizable loss that 
properly flows through to the shareholder becomes commingled, in 
a sense, with any other tax attributes of the shareholder that 
would go to make up the shareholder’s net operating loss for the 
year. Thus, although there may be certain components of a 
subchapter S shareholder’s net operating loss for any particular 
year that consist of subchapter S items, the carryback and/or 
ca 

# 
rover of that net operating loss at the shareholder level are 

no , in and of themselves, TEFRA items. 
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1.ti.C. F 6214cbl 

The predecessor to I.R.C. s 6214(b), section 274(g) of the 
Revenue-Act of 1926, stated: 

Sec. 274 (g) The Board in redetermining a deficiency 
in respect of any taxable year shall consider such 
facts with relation to the taxes for other taxable 
years as may be necessary correctly to redetermine the 
amount of such deficiency, but in doing so shall have 
no jurisdiction to determine whether or not the tax for 
any other taxable year has been overpaid or underpaid. 

When cornFared with the rrcren’c ve:sion of I.R.C. 5 6214(b), it 
can be seen that the operative words of the two statutory 
provis’ons ha;ir remained virtually unchanged: 

: 
(b) JU?.ISiXICTJ@N OVER OTBER YEARS AND QUARTERS. - 

The Tax Court in redeterminining a deficiency of 
income tax for any taxable year . . . shall consider 
such facts with reiation to the taxes for other 
years . . . as may be necessary correctly to 
redetermine the amcunt of such deficiency, but 
in doing so shall have no jurisdiction to 
determine whether or not the tax for any other 
yeer has been overpaid or underpaid. 

In Cornelius Cotton Mills, 4 B.T.A. 255, 256 (1926), the 
3,;.‘-(’ rr cr.~ .~) -e;is a’~!“i:::c’ t~,~ :-rz,milw,r; 
prior l;\.- E,ct;in 274 (g) : 

_ r;:;$’ :I.F~ icaticn of 

The Board is to have jurisdiction of appeals 
from. the determination of a tax liability for 
those years for which the Commissioner has 
determined a deficiency. In determining the 
correct amount of the deficiency, we may consider 
SL!Ch facts with relation to taxes for other taxable 
years as may be necessary correctly to redetermine 
the amount of the deficiency involved; for example, 
in determining the invested capital for the year for 
which the deficiency against a corporation has been 
determined, we may determine s>h.at was the tax liability 
during a preceding year. 
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in cnnstreir.:: the SCC:~C- CZ I.P.C. f: 6214(b), the Tci’x Cotirt, 
in Lone Kanor Farrr,s, Inc. v. Commissioner, 63 T.C. 436, 440-41 
(1974)) sff’d k.mout r;tib. OP., 510 F.2d 970 (3rd Cir. 19751, 
stated: 

Section 6212(b) sa:‘s that we have no power to 
dettli,.it,t an GVErpGj;lI~Eri’i or Llll2~t~Cj'C~El.lt Of 
tax for a yea: not in issue which would form1 
the basis of a refund sl;it or 5 assessment of 
a deficiency. (citations omitted) It does not 
Ee.:ent us frcr com;utinq, as distincaished from 
“dett:mininq”, the correct tax liabilitv for a 
yeir no: in iss.ue wh* such a computation is 
necessirv to a determination of the correct tax 
liability for a year that has been placed in issue. 
(citation omitted) Nor is the rationale of the 
decided cases limited to situations where the 
recomputation of the ,tax liability for the 
barred year involves the prc,priety of omissions 
or deductions from gross income for such year; 
LextenZs to a recomputation of the tax liabilitv 
itcelf, -L .- e,Jen thoush no adiustcer,ts are made .to 
taxatle income. (Emphasis added) 

In addressing the mechanics of applying I.R.C. 9 6214(b), 
the Tax Court recently stated, in Hill v. Commissioner, 95,T.C. 
!!O . ?! Wtober lS, 1990): 

indeed, in that open year, as petitioners 
empt,a:.1ze, a taxpayer may be forced to 
contec t respondent ‘c adjustments for a year 
lony past in a dispute regarding the proper 
ai;ount of a deficiency determined for the 
0Fer. year. The period of limitations set 
forth in section 6501(a), however, does 
not save a taxpayer from shouldering that 
burden. 

The TCFF& Provisions 

“43 
As a 5tartir.g point, I.R.C. 5 6221 provides the general rde 

erlying the TEFRP. proviejons (F.L.97-248): 

t 
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Excc:,t as otherkji5.e p:o;ilded in this 
subcl,fi;,ter, the tax treatment of any 
partrership ite> 7bal1 t,e dctrrrired __-_-_. ‘-- 
at the partnership level. (?z$asis added) 

The legislative history accompanying the enactment of the TCF?Z 
FF.rtTir:-hil, rro.;ia<ons states: 

Under the conference agreement, the 
ta;. t:eiLr!ent of itens of partnership 
income, loss, deductions, and credits 
will be deterrr.ined at the partnership 
level in a unified partnership proceeding 
rather than in separate proceeding:. \;jth 
the partners. 

t1:c 
any 
the 

Except as otherwise provided [under 
TSFFJ. Frovirions], the tax treatment of 
partnerstip items is to be determined at 
partnership ievel. (Emphasis added) 

E.R. Conf. Rep. NC. 760, 57th Cong., 2nd Sess. 600 
!1982), 1982-2 C.B. 6C0, 662. 

Followins closely on the heels of the enactntent of the TEFFA 
;zrtnershjF provisions; tk;e Zubc!,ester S Revisicfn Act of 1982 
(P.L. 97-354) made rules similar to the TEFRA partnership rules 
a;.;liczLt.?e to sutct,apter S corF.orations as well. Lure 
specifical:y, I.R.C. S 6241 states the general rule applicable to 
subchapter 2 corporations: 

SEC. 6241. TAX TREATMENT DETERKINED AT 
CGP.POW’? LFVEL . A. 

I 

Except as otherwise provided in 
regulations prescri’-ed b,t ttc ~zcrrtary, 
tax treatzt-nt of any subchapter S itent sl~all 
be determined at. the corporate level. 
(Em;;hasis added) 

. 
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The lecis?ati\,e history, accomyanving the enactslent of the TCFRA 

E.R. Rep. 
7: /_I, Sri!. 

CnZ;~r the bill, the tax treatment of items 
of subchapte: 5 income, loss, deductions, and 
credits will be determined at the 
corporate level in a unified proceedings 
r.i tk. shareholders. (ET,FI,c; i.; idded) 

I,?0 . ?26, 97th Cong., 2d Sess. 24 (198i), 1982-2 C.B. 

I.R.C. 5 6225, the Ti;E’RA partnership provision that sets forth 
the rules and limitations for assessing any tax relating to 
partnership items, is apI:iicshle to subchapter S corporations and 
stihchapter S items by virture of the cross reference provisions 
of I.R.C. 9 6244, 

It shouid be self evident from the erphasized portion of the 
qLcte3 exempts, su;lr3, that the TE:I;, provisions, whatever else 
they may or may not be, provide a mechanism for determininq an 
incose tax liabilitv. As, the legislative history to the TEFP.A 
partnership proceedings, m, states, the TEFRA provisions are 
intended to consolidate the determination proceedings and replace 
the mu: t iple deter;:; r,ation process that was in place prior to the 
enactment of the TEFRA provisions. There is virtually nothing in 
tke 5:; tutes or tk.e legislative history accompanying the pieces 
of 19@2 TCFRA legislation that suggest or imply, directly or 
indirectly, that Congress was ir,tending to or did in fact limit 
the broad scope of I.P.C. f 6214(b), which gives the Tax Court 
the jurisdiction to “compute” the tax liability for a year net 
properly before it in order to determine the correct tax 
liability for a year that is properly before it. See Lone Menu 
Farms, Inc., w. Without specifically addressing the issue, 
it would be extremely difficult to conclude that Congress sub 
silentio intended to limit the scope of I.R.C. k 6214(b) to non- 
TEFRA jCE.dCj* In fact, the consistent use of the word 
“determined,“.,a tern, of art in the tax law, is str-cng suppcrt for 
thl proposition that the historical distincticn between 
“determline” and “ccr:.pute” for purposes of I.R.C. f 6214(b) remain 
intact under the TEFRA provisions as,well. 

. 
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In light of ou: conciusiori regarding the scope of I.R.C. 
s’ 6214(b), w, under your fact:, the effect of the potential 
‘TEFRA adjust;;,ents for   -----’s   ----- taxable year can be taken ir,to 
account ip determining ---- t-------er’s correct income tax 
liability for the earlier, open years. Eowever, in deternininy 
whettIer or not there is an incom tax 6ffjciency for the 
taxpayers’   ----- taxable year, the potential disallowance and/o; 
adjus::;(ent --- ---bchapter z items for the taxable year   ----- cinnct 
be taken into consideration. 

If you have any Guestions rega:.rding these isLEes, do not 
hesitate to ~~11 Thonac J. Kane at FTS 343-OC12. 

Chief, 
Tax Shelter/Partnerships Branch 
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